
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT DECISIONS 507 

proceedings are also incidentally enjoined. Weyman-Bruton Go. v. 
Ladd (0. 0. A. 1916) 231 Fed. 898; Baldwin v. City of Atlanta (Ga. 
1917) 92 S. E. 630. Where proceedings under an unconstitutional 
enactment are enjoined, the suit is not construed as one against the 
state. Ex parte Young (1908) 209 U. S. 123, 28 Sup. Ct. 441; West- 
em Union Tel. Co. v. Andrews (1910) 216 XT. S. 165, 30 Sup. Ct. 
286. An action does not usually lie against an officer of the United 
States, acting in the exercise of his office, Fitts v. McGhee (1899) 
172 U. S. 516, 19 Sup. Ot. 269; New Orleans v. Paine (1893) 147 
U. S. 261, 13 Sup. Ct. 303, unless he exceeds the authority conferred 
by statute, as in the present case. See Philadelphia Go. v. Stimson 
(1912) 223 U. S. 605, 619 etseq., 32 Sup. Ct. 340; Baker v. Swigart 
(D. C. 1912) 196 Fed. 569, 571. 

Insurance — Fire Insurance — When Breach of Condition Voids 
the Policy. — In an action on a fire insurance policy containing a 
condition that the policy should be void if gasolene was "kept, used 
or allowed" on the premises, it appeared that during the term of the 
policy, an automobile with its tank full of gasolene had been kept in 
the assured's barn for three months, but was removed before the fire 
occurred. Held, the breach of the condition voided the policy. Mor- 
gan v. Germania Fire Ins. Go. (Kan. 1919) 179 Pae. 330. 

There is a diversity of decisions as to the legal consequences re- 
sulting from the breach of a condition prohibiting the keeping of 
certain articles on the insured premises. Some courts hold that the 
policy is merely suspended during the breach of the condition, but 
is revived on the removal of the prohibited goods before the loss oc- 
curs. North British Mercantile Ins. Co. v. Union Stockyard Co. 
(1905) 120 Ky. 465, 87 S. W. 285; Mutual Fire Ins. Go. v. Goatesville 
Shoe Factory (1876) 80 Pa. 407. They contend that, since the pur- 
pose of the condition is to decrease the risk, the removal of the goods 
puts the insurer in the same position he was before the breach. 
North British Mercantile Ins. Go. v. Union Stockyard Co., supra. 
Yet even these courts do not allow recovery where the forbidden arti- 
cles are on the premises, but do not contribute to the fire. See Kene- 
fick v. Norwich Union Fire Ins. Go. (1907) 205 Mo. 294, 103 S. W. 
957. Other courts insist that, since the breach of the condition voids 
the policy, the subsequent removal of the goods cannot "revive" it. 
Norwaysz v. Thuringia Ins. Co. (1903) 204 HI. 334, 68 IT. E. 551. 
While the courts whenever possible construe these conditions in favor 
of the insured, Harper v. Albany Mut. Ins. Co. (1858) 17 N. T. 194; 
but see Eeron v. Phoenix Mut. Fire. Ins. Co. (1897) 180 Pa. 257, 
36 Atl. 740, and therefore do not hold the policy void where the risk 
is but temporarily increased, Home Ins. Co. v. Bridges (1916) 172 
Ky. 161, 189 S. W. 6, or where the prohibited articles are present 
in an insignificant quantity, Columbia Planing MUl Go. v. American 
Fire Ins. Co. (1894) 59 Mo. App. 204, or form a part of the goods 
ordinarily used in the business insured, McGlure v. Mutual Fire Ins. 
Go. (1913) 242 Pa. 59, 88 Atl. 921, it would seem that where, as in 
the instant case, there has been a clear and complete breach of the 
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condition, the court should not in effect make a new contract for the 
parties. Norwaysz v. Thuringia Ins. Co., supra. A conflict of au- 
thority likewise exists in many analogous cases, but the result 
reached in the instant case has been upheld, where the insured sells 
the premises in violation of the condition, but rebuys before the fire, 
Bemis v. Harborcreek Mut. Fire Ins. Co. (1901) 200 Pa. 340, 49 Atl. 
769 ; contra, Schloss & Kahn v. Westchester Fire Ins. Oo. (1904) 141 
Ala. 566, 37 So. 701, or where the forbiddeu encumbrances are re- 
moved before the loss occurs, Jones & Pickett v. Michigan Fire etc. 
Ins. Co. (1913) 132 La. 847, 61 So. 846; contra, Bom v. Some Ins. 
Co. (1900) 110 Iowa 379, 81 F. W. 676, or where the prohibited re- 
pairs are completed before the fire, Hill v. Middlesex Mut. Fire Ins. 
Co. (1899) 174 Mass. 542, 55 N. E. 319, or where before the fire the 
insured reoccupies the premises which were not to be vacated, Ger- 
man Ins. Co. v. Russell (1902) 65 Kan. 373, 69 Pac. 345 ; contra, Ins. 
Co. of N. H. v. Pitts (1906) 88 Miss. 587, 41 So. 5, or where the un- 
authorized use of the premises ceases before the damage is sustained. 
Concordia Fire Ins. Co. v. Johnson (1896) 4 Kan. App. 7, 45 Pac. 
722; contra, Hinckley v. Germania Fire Ins. Go. (1885) 140 Mass. 
38, 1 N. E. 737. It is submitted that the principal case reached the 
logical conclusion as well as the one best carrying out the intention 
of the parties. 

Master and Servant — Corporations — Liability in Trespass for the 
Torts op Its Servants. — The plaintiff while a passenger on the de- 
fendant's train was assaulted by the conductor in a dispute over the 
fare. The Statute of Limitations had run against an action on the 
case, but not against an action of trespass. Held, the defendant 
was liable in trespass. Louisville & N. B. B. v. Lacey (Ala. 1919) 
82 So. 636. 

One who authorizes or commands another to commit trespass 
upon the person or property of others, is himself liable in trespass. 
Gregory v. Piper (1829) 9 B. & O. 591; Moir v. Hopkins (1815) 16 
111. 313; May v. Bliss (1855) 22 Vt. 477. This principle has been ap- 
plied to corporations where the authorization or command was 
given by the directors, acting within the scope of their authority. 
Crawfordsville & Wabash B. B. v. Wright (1854) 5 Ind. 252; Chi- 
cago & Bock Island B. B. v. Fell (1859) 22 HI. *333; Central 
of Georgia By. v. Freeman (1904) 140 Ala. 581, 37 So. 387 (semble). 
On the other hand, the courts have almost uniformly held that case 
and not trespass is the proper remedy against a master where the 
acts of his servant were not authorized or commanded, whether 
the master be an individual or a corporation. Illinois Cen- 
tral B. B. v. Reedy (1856) 17 HI. 580; Southern By. v. Yancy (1904) 
141 Ala. 246, 37 So. 341; Philadelphia etc. R. R. v. Wilt (Pa. 1839) 
4 Whart. 143; Bath v. Caton (1877) 37 Mich. 199; Gordon v. Roll 
(1849) 7 Dowl. & L. 87; contra, Andrus v. Howard (1836) 36 Vt. 
248; Brokaw v. N. J. B. B. & Transportation Co. and Campbell 
(1867) 32 W. J. L. 328 (semble). In the instant case it was argued 
that under certain circumstances the acts of particular servants are 



